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Howard County Government, Calvin Ball County Executive   www.howardcountymd.gov 

 
May 23, 2023 

 
 

Howard County Department of Public Works 
c/o Robert Hollenbeck 
Sent via email to rhollenbeck@howardcountymd.gov 
 

                                    RE: WP-23-041 Ellicott City Tunnel North 
   Papillon Drive Site 

 
Dear Mr. Hollenbeck: 
 

This letter is to inform you that your request for alternative compliance to the Howard County Subdivision and 
Land Development Regulations for the subject project was reviewed. 
 
 On May 18, 2023 and pursuant to Section 16.116(d), the Director of the Department of Planning and Zoning, and 
the Administrator of the Office of Community Sustainability considered and approved your request for alternative 
compliance with respect to Sections 16.116(a)(1) and 16.116(a)(2)(ii) of the Subdivision and Land Development 
Regulations to disturb wetland, stream, and their buffers for the Ellicott City North Tunnel capital project. Please see the 
attached Final Decision Action Report for more information. 
 

On May 18, 2023 and pursuant to Section 16.1216, the Director of the Department of Planning and Zoning, 
Director of the Recreation and Parks and Administrator of the Office of Community Sustainability considered and 
approved your request for a variance with respect to Sections 16.1201(v) and 16.1205(a)(3) of the Subdivision and Land 
Development Regulations to use the limit of disturbance as the net tract area to calculate the forest conservation 
obligation and remove three (3) specimen trees for the Ellicott City North Tunnel capital project. Please see the attached 
Final Decision Action Report for more information. 
 

On May 15, 2023 and pursuant to Section 16.104, the Director of the Department of Planning and Zoning, 
considered and approved your request for alternative compliance with respect to Section 16.155(a)(1)(i) of the 
Subdivision and Land Development Regulations to use the alternative compliance process as a substitute to the site 
development process to construct the Ellicott City North Tunnel capital project.  

 
 The Department of Planning and Zoning hereby determines that you have demonstrated to its satisfaction that 
strict enforcement of Section 16.155(a)(1)(i) would result in an unreasonable hardship or practical difficulty. This 
determination is made with consideration of your alternative compliance application and the one (1) item you were 
required to address, pursuant to Section 16.104(a)(1): 
 

1. Unreasonable hardship or practical difficulties may result from strict compliance with the regulations. 
The Howard County Department of Public Works is managing a task under Capital Project C-0337 to design the 
Ellicott City North Tunnel which will divert storm flows form the Hudson Branch, via subterranean conveyance, to 
an outlet along the Patapsco River. Strict compliance with the regulations would require the applicant to submit 
a formal site development plan for the proposed project. The project goal is to mitigate the risk of major, damaging 
flooding in the Ellicott City Historic District. The timeline for this project is sensitive and strict compliance with the 
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regulations would lengthen the schedule and take away valuable funds from the implementation of the project. 
Approval of the alternative compliance promotes efficiency of the plan review process. The alternative compliance 
plan exhibit contains all necessary information for permitting and construction. 

 
Approval of the Alternative Compliance to Section 16.155(a)(1)(i) is subject to the following conditions: 
 

1. The alternative compliance plan exhibit shall serve as the substitute for a site development plan. No disturbance 
is permitted beyond the limit of disturbance as shown on the final capital project construction plans unless it can 
be sufficiently demonstrated by the applicant to be justified. 
 

2. Revise the alternative compliance plan exhibit per the attached comments from the Division of Land Development. 
Electronic copies of the alternative compliance plan exhibit shall be submitted to the Department of Planning 
Zoning for signatures within 180 days of the date of this letter (on or before November 18, 2023). 
 

3. Prior to submitting the electronic alternative compliance plan exhibit originals, the plat of revision to modify 
and/or add easements must be approved by the Department of Planning and Zoning and recorded in the Land 
Records Office of Howard County. 
 

4. The applicant shall comply with all grading and building permit requirements from the Department of Inspections, 
Licenses and Permits and Howard Soil Conservation District. 
 
Indicate this alternative compliance petition file number, request, section of the regulations, action, conditions of 

approval, and date on all related plats, and site development plans, and building permits.  This alternative compliance 
approval will remain valid for one year from the date of this letter or as long as a subdivision or site development plan is 
being actively processed in accordance with the processing provisions of the Regulations, or for the time period specified 
in the conditions of approval. 
 

If you have any questions, please contact Julia Sauer at (410) 313-2350 or email at jsauer@howardcountymd.gov.    
 

Sincerely, 
 
 
 

Anthony Cataldo, AICP, Chief 

Division of Land Development 
AC/js 
cc: Research 
 DLD - Julia Sauer 
 Anne Gilbert- DNR anne.gilbert@maryland.gov  
 DRP 
 OCS 
 Andrew McLean, McCormick Taylor (admclean@mccormicktaylor.com) 
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ALTERNATIVE COMPLIANCE  

FINAL DECISION ACTION REPORT 
 

DEPARTMENT OF PLANNING AND ZONING 
DEPARTMENT OF RECREATION AND PARKS 
OFFICE OF COMMUNITY SUSTAINABILITY 

 
RE:   WP-23-041 Ellicott City North Tunnel – Papillon Drive Site 

Request for an alternative compliance or variance to Sections 16.116(a)(1), 16.116(a)(2)(ii), 
16.1201(v) and 16.1205(a)(3) of the Subdivision and Land Development Regulations. 

 
Applicant:  Howard County Department of Public Works 
 

Pursuant to Section 16.116(d), the Director of the Department of Planning Zoning, Director of the Department of 
Public Works, and the Administrator of the Office of Community Sustainability considered and approved the applicants 
request for an alternative compliance with respect to Sections 16.116(a)(1) and 16.116(a)(2)(ii) of the Subdivision and 
Land Development Regulations. The purpose is to disturb wetland, stream, and their buffers for the Ellicott City North 
Tunnel capital project. The Directors deliberated the application in a meeting on May 18, 2023. 
 
 Each Department hereby determines that the applicant has demonstrated to its satisfaction that strict 
enforcement of the above-cited regulation would result in unreasonable hardship or practical difficulty. This 
determination is made with consideration of the alternative compliance application and the seven (7) items the applicant 
was required to address, pursuant to Section 16.104(a)(1) and Section 16.116(d): 
 

1. Strict conformance with the requirements will deprive the applicant of rights commonly enjoyed by other in 
similar areas. 
Strict compliance with the regulations would not permit disturbance to the stream, stream bank buffer, wetland 

or wetland buffer. The disturbance to these features represents the minimal necessary for the proposed work 

with the goal of reducing downstream flooding to support public safety. Alternative compliances have previously 

been granted for projects where the disturbance of the stream and wetlands is necessary for the construction of 

a stormwater management or flood control facility. Additionally, strict conformance with the requirements would 

not allow the County to protect both private and public property from further damage.   

 
2. The uniqueness of the property or topographical conditions would result in practical difficulty, other than 

economic, or unreasonable hardship from strict adherence to the regulations. 
The goal of the project is to reduce flow running through the Hudson Branch to mitigate flooding to support public 

safety. The nature of the project requires disturbance to the stream, stream bank buffer, wetland, and wetland 

buffer to achieve the project public safety goals. The project goals would not be attained if strict adherence to the 

regulations was enforced, and the alternative compliance was not granted. 
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3. The variance will not confer to the applicant a special privilege that would be denied to other applicants. 
The project goal is the serve the public safety with structural measures that will reduce downstream flooding. 
Alternative compliance requests have been granted for capital projects where the disturbance of the stream, 
wetland and their buffers are necessary for the construction of a stormwater management or flood control facility.  
The County plan to pursue increased public safety does not constitute a special privilege.  
 

4. The modification is not detrimental to the public health, safety or welfare, or injurious to other properties. 
The intent of this project is to improve the health, safety, and welfare of the public by reducing flooding and to 

help the environment by reducing the erosion and transportation of sediment downstream, which will reduce 

pollution to the Patapsco River. 

 
5. Any area of disturbance is returned to its natural condition to the greatest extent possible. 

All disturbed areas will be returned to their natural state wherever possible while maintaining the project design 

objectives of reducing downstream flooding and supporting public safety. The design proposes to rehabilitate a 

762 linear foot section of stream channel that is currently incised and exhibits evidence of active erosion. The 

stream design supports a sinuous channel alignment with an accessible floodplain that will promote natural 

ecological process to the greatest extent practicable. The landscaping proposed as part of the site restoration will 

mimic natural conditions while maintaining operation and maintenance compatibility with the project.  

 
6. Mitigation is provided to minimize adverse impacts to water quality and fish, wildlife, and vegetative habitat. 

Mitigation is provided within the proposed design that will promote the natural function of the stream channel 

and minimize adverse environmental impacts. The stream design will reduce the erosion potential of the stream 

banks in the existing system, which minimizes and improves water quality and fish habitat. The stream design 

includes a series of cascades and pool elements for improved habitat and stability. The proposed design also 

features landscaping along the stream bank that includes livestakes and tree plantings which will further assist in 

stabilization and provided vegetative habitat, once established.  

 
7. Grading, removal of vegetative cover and trees, or construction shall only be the minimum necessary to afford 

relief and to the extent required to accommodate the necessary improvements. 
The limit of disturbance for the project has been minimized to the greatest extent possible to reduce the grading 

and tree removal areas to only those necessary for the completion of the project. The final design of the project 

includes proposed features which contain the smallest footprint while satisfying design objectives. The final design 

provides a more stable stream system incorporating stabilizing, naturalized structures such as cascades and riffles, 

that reduce erosion potential of the channel as compared to the current system; the floodplain surrounding the 

pilot channel will be accessed more frequently, and the new system will have greater sedimentation within the 

floodplain areas. Vegetative stabilization for the stream and landscape establishment, including substantial tree 

plantings in the adjacent and upload areas, will provide tree cover and natural areas promoting ecological function 

while maintaining the design objective and future maintenance needs of the project. 

 
Directors Action: Approval of alternative compliance of Sections 16.116(a)(1) and 16.116(a)(2)(ii) is subject to the 
following conditions: 
 

1. The applicant shall obtain all required authorizations and permits from the Maryland Department of the 
Environment and U.S. Army Corps of Engineers for disturbances within the regulated environmental features. 
Reference the applicable MDE or USACE permit numbers and provide approval letters with all associated grading 
permit applications. 
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         _________________________________ 
          Mary Kendall, Acting Director 

Department of Planning and Zoning 
 
 

Recused – Capital Project 
_________________________________ 

Yosef Kebede, Director 
Department of Public Works 

 
 
 

_________________________________ 
Lindsay DeMarzo, Acting Administrator 

Office of Community Sustainability 
 
  
 
 

Pursuant to Section 16.1216, the Director of the Department of Planning Zoning, Director of the Department of 
Recreation and Parks and the Administrator of the Office of Community Sustainability considered and approved the 
applicants request for a variance with respect to Sections 16.1201(v) and 16.1205(a)(3) of the Forest Conservation 
Regulations. The purpose is to use the limit of disturbance as the net tract area to calculate the forest conservation 
obligation and remove three (3) specimen trees. The Directors deliberated the application in a meeting on May 18, 2023. 
 
 Each Department hereby determines that the applicant has demonstrated to its satisfaction that strict 
enforcement of the above-cited regulation would result in an unwarranted hardship. This determination is made with 
consideration of the alternative compliance application and the six (6) items the applicant was required to address, 
pursuant to Section 16.1216: 
 

1. Describe the special conditions peculiar to the property which would cause the unwarranted hardship; 

The application requests to use the Limit of Disturbance (2.283 acres) as the Net Tract Area for forest conservation 

calculations instead of the entirety of the parcels (18.50 acres). A portion of the project is located within the 100-

year floodplain (1.7 acres). This results in a forest obligation of 0.5 acres. The applicant proposed to pay a fee-in-

lieu to satisfy the forest conservation obligation. 

 

The construction of the project will require the removal of three specimen trees. The three specimen trees conflict 

with the proposed structures and construction will impact over 30% of their critical root zones. The proposed 

entrance structure geometry is based on minimizing overall site impacts and reducing the risk of future 

downstream flooding. The limit of disturbance could not be reduced to preserve the trees and removal of the 

trees is necessary for the completion of the project. Native trees species will be planted in all suitable areas within 

the project limits after construction is complete. A total of six native shade trees with a diameter of 3”+ will be 

planted to mitigate the removal of the three specimen trees. 
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2. Describe how enforcement of the regulations would deprive the landowner of rights commonly enjoyed by 

others in similar areas; 

The capital project is part of the county’s Safe and Sound flood mitigation plan and will provide essential flood 

control within the Tiber-Hudson watershed. Strict enforcement of the regulations would prohibit the construction 

of the facility. The project goal is to mitigate the risk of major, damaging flooding in the Ellicott City Historic District. 

 

Permitting the LOD to be used as the Net Track Area allows the forest conservation regulations to be applied to 

the portions of property that are physically impacted by this work.  Similar projects to repair existing or 

deteriorated conditions have used the LOD as the net tract area when impacts are necessary and the work returns 

the project area to an improved natural or increased public safety condition. Approval does not confer special 

privileges that other similar projects enjoy. 

 

3. Verify that the granting of a variance will not adversely affect water quality; 

Granting the variance will not adversely affect water quality as the purpose of the project is to reduce the quantity 

of flow during large storm events. Reducing the quantity will also reduce any further erosion and excess sediment 

and nutrient transport through the stream. 

 

4. Verify that the granting of a variance will not confer on the applicant a special privilege that would be denied 

to other applicants; 

Approval of the request will not grant the applicant a special privilege since the capital project is design to provide 

essential flood control in the Tiber-Hudson watershed and mitigate the risk of major, damaging flooding in the 

Ellicott City Historic District. 

 

5. Verify that the variance request is not based on conditions or circumstances which are the result of actions by 

the applicant; 

This variance is not requested based on conditions or circumstances which are the result of actions by the 

applicant. This request is based on the documented need to reduce the flooding that has been historically 

prevalent in the Tiber-Hudson watershed. 

 

6. Verify that the condition did not arise from a condition relating to land or building use, either permitted or 

nonconforming on a neighboring property; and 

There is no evidence that the conditions arose from a condition relating to land or building use, either permitted 

or nonconforming on a neighboring property. 

 

7. Provide any other information appropriate to support the request. 

The application included a forest stand delineation, landscaping plan and a photo log for the three specimen trees 

to be removed. 
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Directors Action: Approval of alternative compliance of Sections 16.1201(v) and 16.1205(a)(3) is subject to the following 
conditions: 
 

1. Prior to applying for the grading permit, the Department of Public Works shall pay a fee-in-lieu in the amount of 
$49,005.00 for the reforestation requirement totaling 0.9 acres based on the total planting requirement for 
outside the development site watershed. The payment shall be made through the transfer of funds to SAP Account 
2060000000-3000-3000000000-PWPZ000000000000-432521. A copy of the transfer receipt shall be submitted to 
DPZ – Division of Land Development.  The applicant shall be responsible for any increase in fee at the time of 
payment. 

 
2. The removal of the three specimen trees is permitted and requires the planting of six (6) native shade trees onsite 

per Section 16.1216(d) of the forest conservation regulations. The trees shall be a minimum of 3” DBH. 
 
 
               

         _________________________________ 
          Mary Kendall, Acting Director 

Department of Planning and Zoning 
 
 
 

_________________________________ 
Nicola Morgal, Acting Director 

Department of Recreation and Parks 
 
 
 

_________________________________ 
Lindsay DeMarzo, Acting Administrator 

Office of Community Sustainability 
 
 

cc: Research 
 OCS 
 DRP 
 DPW  
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Howard County Maryland 
Department of Planning and Zoning 
3430 Courthouse Drive, Ellicott City, MD 21043 (410) 313-2350

ALTERNATIVE COMPLIANCE APPLICATION 

Site Description: 

Subdivision Name/Property Identification: 

Location of property: 

Existing Use:  Proposed Use: 

Tax Map:  Grid:  Parcel No: Election District: 

Zoning District: Total site area:

Please list all previously submitted or currently active plans on file with the County (subdivision plans, Board of 
Appeals petitions, alternative compliance petitions, etc.). If no previous plans have been submitted, please provide a 
brief history of the site and related information to the request: 

In the area below, the petitioner shall enumerate the specific numerical section(s) from the Subdivision and Land 
Development Regulations for which an alternative compliance is being requested and provide a brief summary of the 
request. Please use the additional page if needed.

Section Reference No. Brief Summary of Request 

DPZ Office Use only: 

File No. 

Date Filed 

Page 6 of 52



Section Reference No. Brief Summary of Request 

Signature of Property Owner:  Date: 

Signature of Petitioner Preparer: Date: 

Name of Property Owner: Name of Petition Preparer: 

Address: Address: 

City, State, Zip: City, State, Zip: 

E-Mail: E-Mail:

Phone No.: Phone No.: 

Contact Person: Contact Person: 

Owner’s Authorization Attached 

REV 2/20 
Page 7 of 52



Section Reference No. Brief Summary of Request 

Signature of Property Owner:  Date: 

Signature of Petitioner Preparer: Date: 

Name of Property Owner: Name of Petition Preparer: 

Address: Address: 

City, State, Zip: City, State, Zip: 

E-Mail: E-Mail:

Phone No.: Phone No.: 

Contact Person: Contact Person: 

Owner’s Authorization Attached 

REV 2/20 

16.1205(a)(3) Request to remove three (3) specimen trees that conflict with the proposed
work. The construction of the tunnel entrance structure will impact greater
than 30% of their critical root zones (CRZ).

16.116(a)(2)(ii) Request to temporarily and permanently impact the stream and stream 
buffer during construction. All disturbed areas will be fully stabilized and 
vegetation will be planted where applicable and viable within the impacted 
area.

5/21/24

Howard County SWM Division McCormick Taylor

9801 Broken Land Parkway 1501 S. Clinton Street Suite 1150

Columbia, MD 21046 Baltimore, MD 21202

rhollenbeck@howardcountymd.gov          admclean@mccormicktaylor.com

410-313-6444 667-219-3331

Robert Hollenbeck Andrew McLean

DocuSign Envelope ID: 46FC9237-32E4-4004-BF1E-FD96CFEE7480
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